CPC DECISION No. 519/ 2008

PROCEEDINGS AT THE OWN INITIATIVE OF THE CPC ON NON-PERFORMANCE OF THE OBLIGATION FOR PRIOR NOTIFICATION OF A CONCENTRATION
At its own initiative the Commission for Protection of Competition (CPC) initiated legal proceedings against Duropack AG (Austria) and Schneider&Schneider Rechtsanwälte OEG (Austria) with the aim of establishing an alleged infringement of the obligation for prior notification of a concentration to the CPC committed by the two companies that bought shares from the capital of Trakia Papir AD (Pazardzhik) in 2005. With a ruling of the CPC the scope of the proceedings was expanded to include a second transaction implemented between Duropack AG and Schneider&Schneider Rechtsanwälte OEG on 21 December 2006 which was not notified to the CPC and which led to the establishment of sole control over Trakia Papir AD on the part of Duropack AG. 
The parties confirmed the implementation of the above transactions but claimed that there were neither preliminary, nor follow-up agreements between them for joint management of Trakia Papir AD and that there no control had been established under the meaning of Article 21 of the LPC. 
After an analysis of the data and the evidence collected in the course of the proceedings, the CPC established the following: 
І. Undertakings participating in the operations are: Duropack AG and Schneider&Schneider Rechtsanwälte OEG as well as undertaking the shares of which were the subject of the transactions – Trakia Papir AD (the Company)
.

ІІ. Undertakings exercising control over the participants in the operations
· the shareholders of Duropaсk AG (Austria) are the public companies Constantia Packaging ( Austria) (60%) and Smurfit Kappa Group (Europe) (Ireland) (40%).

· no control is exercised over Schneider&Schneider Rechtsanwälte OEG (Austria).

III. Undertakings over which the participants in the transaction exercise control 
Duropaсk AG (Austria) owns a majority share of the capital of factories for corrugated board, cardboard and packaging in Germany, Hungary, Slovenia, Croatia, Serbia, Slovakia, and Austria. The company does not participate in other companies and does not exercise control over other persons in the territory of Bulgaria. 
Schneider&Schneider Rechtsanwälte OEG (Austria) and Duropack-Trakia Papir AD do not participate in other companies and do not exercise control over other persons in the territory of Bulgaria. 
IV. Character and legal form of the transaction/ s 
Before the first transaction (9 December 2005) Duropaсk AG (Austria), Schneider&Schneider Rechtsanwälte OEG (Austria) and Trakia-Papir AD (Pazardzhik) were independent form one another. 
The Statue of Duropack-Trakia Papir AD does not provide information on the procedure in which in which decisions are taken. As a result, the conclusion can be drawn that majority of at the General Meeting of the company is formed on the basis of the votes of one of the Austrian companies and the votes of some of the other minority shareholders. This is indicative of the fact that the Austrian companies have acquired control over Duropack-Trakia Papir AD, i.e. joint control as of the date of the first transaction, and sole control as of the last date of the follow-up transactions on the Bulgarian Stock Exchange. 
The data on the implemented transaction, the exact date on which it was implemented and the size of the acquired capital on the part of the Austrian companies were confirmed on the basis of the information provided by the companies themselves as well as by First Investment Bank AD, the Bulgaria Stock Exchange – Sofia AD, the Central Depository AD and the Financial Supervision Commission (FSC). 
On the basis of the information contained in the letters presented to the CPC by the two Austrian companies, the opinion statement of the Financial Supervision Commission and other data collected under the case, it was established that two other transactions were implemented at a later stage whereby Schneider & Schneider Rechtsanwalte OEG transferred its share of the capital of Duropack-Trakia-Papir AD (acquired on 9 December 2005) to Duropaсk AG. As a result of the two follow-up transactions (implemented on 19 December 2006 and 25 October 2007) Schneider & Schneider withdrew from Duropack-Trakia Papir AD and Duropaсk AG became a majority shareholder. 
In accordance with the Stature of Duropack-Trakia Papir AD the decisions for transformation of the company are taken with a majority of two thirds (2/3), the company can be terminated by a decision of the General Meeting (GM) – those decisions are taken by simple majority. In view of the collected information, the CPC has adopted a hypothesis according which after 9 December 2005, when the transaction was implemented, the GM of Duropack-Trakia Papir AD might take decisions on the basis of the votes of any of the two Austrian companies, along with the votes of the other shareholders that complement the number of votes for a decision to be taken. According to the CPC, through the sale trade shares implemented on 9 December 2005, the two Austrian companies acquired joint control over Trakia Papir AD since the shares they bought could form majority in the GM of Duropack-Trakia Papir AD. Therefore the transaction implemented on 9 December 2005 shall be considered concentration of economic activity. 
After the follow-up transactions, implemented on 19 December 2006 and 25 October 2007, Duropaсk AG acquired sole control over Duropack-Trakia Papir AD. 
The CPC has adopted that the first transaction, implemented on 9 December 2005, is independent of the other two transactions implemented at a later stage. What is more, it has adopted that two independent concentrations of economic activities were implemented. 
According to CPC, the two follow-up transactions (on 19 December 2006 and 25 October 2007) are interdependent and interlinked and they shall be considered a second concentration by means of which the transition from joint to sole control took place. 
There was a period of one year between the initial acquisition of joint control over Trakia Papir AD by the two Austrian companies and the follow-up acquisition of sole control over the Bulgarian company by Duropaсk AG. What is more, no evidence was found under the case suggesting the transitory nature of the first (joint) acquisition of control as well as for any intention of the parties to change the control over Duropack-Trakia Papir AD from joint to sole control within a short period of time. That’s the reason why the CPC has adopted that there are no legal grounds for claiming that all the transactions comprise one operation and that one concentration of economic activity has been implemented. 
V. Objective of the transactions 
Duropack AG has indicated that „the implementation of investment projects is aimed at developing Duropack-Trakia Papir AD and strengthening the market positions of the corrugated board and packaging it produces both in Bulgaria and in the region”.

VІ. Activities of the participants, incl. in the territory of the Republic of Bulgaria; relevant market, market analysis (market shares)
Duropack AG did not take part in production markets in the territory of Bulgaria in 2005, and respectively did not have any market shares. 
Schneider&Schneider is a law office located in Vienna carrying out activities in the field of civil, commercial, company and labour law. 
Duropack-Trakia Papir AD is a successor of the activities of Trakia Factory (for the production of paper and cardboard) as well as of the Technological Factory for the production of cardboard, corrugated board and packaging. In the period 1996-1997-2003 the company was transformed into Trakia Papir EAD, Trakia Papir AD and in February 2006 its name was changed to Duropack-Trakia Papir AD. 
The company specializes in the production and sales of multilayer paper for the wavy and smooth layer of corrugated board (the production of multilayer paper makes it possible for the company to have its own production of corrugated board); multilayer corrugated board (wavy cardboard), micro corrugated board panels (to be used in the production of consumer goods; transportation packaging (packing) made of multilayer corrugated board and equipment composition elements – grids, lids, etc. 
The main end products produced by the company are 3-, 5- layered corrugated board and packing made of 3-, 5-layered corrugated board. 
The end-products are either marketed in the territory of Bulgaria, or are exported to Macedonia, Albania and Greece. 
Defining the relevant market 
The product market is defined on the basis of the activities of the participants in relation to the goods or services produced and marketed by them, which can be considered interchangeable (from the point of view of supply and demand) with respect to their characteristics, prices and intended use. 
As it was already pointed out, the usual activities not only of Duropack AG but also of Duropack-Trakia Papir AD includes production and sales of paper for corrugated board, corrugated board and packaging, i.e. the two undertakings produce and sell goods that belong to the same product groups and are aimed at the same customers. In 2005 Bulgaria did not import any products produced by Duropack AG. 
The first two groups of products (paper for corrugated board and corrugated board), especially paper, is used by Duropack-Trakia Papir AD as raw material for its own production of corrugated board and packaging (boxes and cardboard boxes, etc.).

The packaging for goods is in most of the cases produced on the basis of orders from clients. The packaging is sold to end customers who might be (and are) producers of the goods that have to be packaged and transported. Those clients order packaging of certain type, size, color, etc. 
For the purposes of appraising the present concentration, the CPC holds the opinion that the product market should not be narrowed down to the separate product groups, and respectively, to the separate products, since such a narrow definition will not be able to exert any influence on the appraisal. 
From a geographical point of view, the market has been assessed as a national market. Although the competitive conditions in the territory of Bulgaria are similar, they differ from the competitive conditions in the neighboring countries. 
The economically expedient distance for transportation of the corrugated board products from the production site to the premises of the client is approximately 250 km. 
On the other hand, since 1 January 2007 when Bulgaria joined the EU, the local market has been open to all producers/ importers of the above goods. 
In view of the scope of application of the LPC, the CPC has adopted that the definition of the geographic market shall be restricted to the territory of Bulgaria. 
Market analysis 
Participants in the relevant market are all persons carrying out activities related to the production/ sales of the above mentioned goods. 
Trakia Papir AD is a leading producer of paper for the production of corrugated board, corrugated board and packaging in Bulgaria with a share of 70% of the deliveries for the Bulgarian market and with an excellent potential for entering the markets in Macedonia, South Romania, North Greece and the European part of Turkey. The company managed to maintain its leading position throughout 2007. 
On the basis of the analysis of the collected evidence, the CPC has adopted that as of 9 December 2005 and as of the present moment Trakia Papir AD (Duropack-Trakia Papir AD) has enjoyed and is still enjoying dominant position on relevant market. 
On the other hand, as of 9 December 2005 Duropack AG has not carried out any activities in the territory of Bulgaria but has a reputation of a company with rich experience and traditions in producing the goods in question (the goods produced by Trakia Papir AD), possessing considerable financial and technological resources and willing to invest in the region, i.e. in Bulgaria. 

In the joint press release issued on 12 December 2005 by CONSTANTIA PACKAGING AG and DUROPACK AG it was pointed out that “for the Duropack Group this acquisition clearly outlines an important step towards achieving its goal of becoming the leading supplier of packaging (paper and corrugated board) in Southeast Europe”. The press release can be interpreted as a clear declaration of the readiness of the owners to develop the company in the future on the basis of the financial results achieved by Duropack - Trakia Papir AD in 2006 and 2007 as well as on the basis of the results of the concern as a whole. 
VІІ. Aggregate turnover 
In accordance with the CPC Methodology for conducting and investigation and determining the market position of undertakings on the relevant market (the Methodology), when an undertaking participating in a concentration belongs to an economic group, the assessment under Article 24 of the LPC shall be done on the basis of the turnover of the whole economic group. The turnover (net income from sales of goods and services) realized in the territory of the country shall be taken into account. In this particular case, the established turnover for 2004 and the following financial years confirms the obligation for notifying the operations before the CPC. 
ІХ. Legal assessment 
With regard to the applicability of the LPC 
Since the transactions subject to analysis under the present proceedings were implemented respectively in 2005 and 2006, i.e. before Bulgaria joined the EU, when the only competent body with regard to concentrations of economic activity was the Bulgarian competition authority, the transactions described above shall fall within the jurisdiction of the Commission for Protection of Competition (CPC). 
With regard to Article 21 of the LPC 
1. With regard to the transaction implemented on 9 December 2005 
The opportunity for exercising control over an undertaking is of key importance in judging whether a concentration has been implemented or not. Control can be defined as the opportunity for one undertaking to exercise decisive influence over the strategic decisions of another undertaking, i.e. to be able to take decisions on its own (sole control) or to be able to hold back decisions (joint control). In accordance with CPC’s established practice, the existence of a concentration is related to qualitative rather than quantitative changes and has to do with operations leading to structural changes of a lasting nature. 
As it has already been pointed out, on 9 December 2005 two packages of the capital of Trakia Papir AD were purchased by Duropack AG (Austria) and Schneider&Schneider OEG (Austria) as each of the companies had previously signed an individual Contract for Brokerage Services with the same investment broker, i.e. the First Investment Bank. The contracts were signed on 7 December 2005. The implemented transactions were registered at the Central Depository on 13 December 2005. As a result of the above mentioned transactions each of the two companies acquired more than 40% of the capital of Trakia Papir AD. 
The CPC does not share the opinion of each of the two Austrian companies that by purchasing the respective share of the capital of Trakia Papir AD through the Bulgarian Stock Exchange, they haven’t acquired control over the company. 
In accordance with (20) of Council Regulation (EC) No. 139 which is operative as of the time of the transaction it is “appropriate to treat as a single concentration transactions that are closely connected in that they are linked by condition or take the form of a series of transactions in securities taking place within a reasonably short period of time“ A consolidated jurisdiction notification of the CPC goes further to clarify that “the concentration in these cases is not restricted to acquiring one decisive share, but covers all acquisitions of securities implemented within a reasonably short period of time”. Even though the criterion “reasonably short period of time” has not been defined in an accurate way, it shall be considered that in this particular case this criterion was met since the two transactions were implemented on one and the same day. What is more, in interpreting (20) of the Council Regulation a conclusion can be drawn that it refers to more than one buyer since otherwise the criterion “reasonably short period of time” wouldn’t be part of the definition for a concentration. It is obvious that the relevant text of Council Regulation (EC) No. 139/2004 has the aim of preventing situations when the competence of the competition authority has been avoided through “breaking” one transaction into several packages or stages. 
In accordance with the Statute of Trakia Papir AD the General Meeting consists of all shareholders of the company as one share equals to one vote. The company has a single-stage management level: the General Meeting of the Shareholders (GM) and the Board of Directors. 
All decisions of the General Meeting are taken with simple majority of the attending shareholders with the exception of decisions related to transformations of the company which are taken with a majority of 2/3 of the attending shareholders. 

Despite the fact that one of the competences of the Board of Directors has to do with exerting control over the incomes and costs of the company and regulates the relations of the company with the state budget, which in accordance with the EC Guidelines on concentrations shall be considered a “strategic decision”, to the extent to which the Board of Directors is a function of the General Meeting, a conclusion can be drawn that the responsibility in taking strategic decisions is with the General Meeting. 
In accordance with EC Guidelines on concentrations, joint control shall be deemed to exist when two or more undertakings or persons have the opportunity to exert decisive influence on another undertaking. In this case, decisive influence has been characterized as n opportunity for holding back the actions that determine the strategic conduct of a given undertaking. Therefore, it is obligatory for the shareholders to reach consensus in determining the trade policy of the joint venture. 
In view of the above said, the CPC drew the conclusion that decisive influence can be exercised on a Bulgarian company by a person owning more than 50% of its capital, i.e. such an opportunity exists for the two Austrian companies taken together, or for each one of them together with the votes of the minority shareholders – natural persons, i.e. they have acquired joint control over the company. 
On the basis of the above, the acquisition of the shares of the capital of Trakia Papir by Duropack AG and Schneider&Schneider ОЕG has allowed them to exercise control over the acquired company. In the EC Guidelines on concentrations also discuss the hypothesis of acquiring control, even in cases when this was not the declared intention of the participants. The CPC has taken into account the fact that in accordance with the European competition law, control has been defined more in terms of “the opportunity for exercising decisive influence”. 
As early as the first General Meeting, the two Austrian companies actually used the voting rights they had acquired and undertook the following changes:

1. a change to in the name of the company from Trakia Papir AD to Duropack-Trakia Papir AD
2. a change to the Statute of the company
3. personal changes in the Board of Director, as the General Meeting has appointed the 5 members of the Board, two of whom are Austrians.
In view of the above arguments, the CPC has adopted the opinion that that after the implementation of the transaction on 9 December, 2005, Duorpack AG and Schneider&Schneider OEG acquired joint control over Trakia Papir AD. 
The EC Guidelines on the concept of full-functioning joint venture under the meaning of Council Regulation (EC) No. 4064/89 on control over the concentrations among undertakings envisage a second criterion – autonomy. This means that the joint undertaking shall perform all the functions of an autonomous economic entity on a lasting basis, shall have individual access to the market, its own management, as well as an independent commercial conduct. On the basis of the data on the market positions of Duropack-Trakia Papir AD throughout the years up to the present moment as well as in view of the circumstance that the Statute of the company does not contain any clauses related to restricting the period of functioning of the company or to terminating its activities, a conclusion can be drawn that the acquired undertaking possesses all the characteristics of an autonomous and stable economic entity. 
In view of the existence of joint control, as well as of the economic autonomy and stability of Duropack-Trakia Papir AD, the CPC has adopted the decision that the company in question shall be considered a joint venture under the meaning of Article 22 of the LPC and in accordance with the EC Guidelines on the concept of full-functioning joint venture under the meaning of Council Regulation (EC) No. 4064/89
.
2. With regard to the follow-up transactions (2006 and 2007г.)

Duropack AG has purchased from Schneider&Schneider OEG its share from the capital of Duropack-Trakia Papir AD and as a result of the transaction Duropack AG came in possession of more than 80 % of the capital of Trakia Papir. 
On the basis of the clauses of the Statute of Duropack-Trakia Papir AD presented to the CPC, a definite conclusion can be drawn that the transaction led to a transformation of control over Trakia Papir AD from a joint control exercised by Duropack AG and Schneider&Schneider OEG to a sole control exercised by Duropack AG. 
With regard to Article 24 of the LPC 
In accordance with Article 24 (1) of the LPC the undertakings shall be obliged to notify the CPC prior to their intention to implement the concentration where the aggregate turnover of the participants in the concentration on market concerned in the territory of the country exceeds BGN 15 million for the previous year. 

In conducting an investigation on the circumstances related to the first transaction the CPC has established that the aggregate turnover of the participants in the concentration on the market concerned in the territory of the country for 2004 exceeded the threshold set in the law, made it obligatory for them to notify the CPC prior to their intention to implement the concentration of economic activity. The undertakings acquiring joint control didn’t observe their obligation to notify the CPC prior to the implementation of the concentration.
The CPC considered irrelevant the statements of the two Austrian companies that the two transactions on purchasing the respective packages of the capital of Trakia Papir are independent from each other. It is true that in the course of the proceedings no written evidence was found for coordination of the actions of the companies in relation to the above mentioned purchase except the fact that the transaction was implemented on the same day on the Stock Exchange through the same investment broker. Regardless of that, at the first General Meeting actions were taken for changing the commercial conduct of the company on the basis of the votes of the two new owners. The CPC has adopted that from that moment on it became clear to the two acquiring undertakings (Duropack AG and Schneider&Schneider Rechtsanwälte OEG) what the distribution of their votes were, and that at that point at the latest they found out that they had joint control over the purchased undertaking. As of that moment they were obliged to notify the CPC, which they didn’t do. 
With regard to follow-up transactions
In the course of the proceedings, the CPC established that the aggregate turnover of the undertakings participating in the concentration for the previous financial year (2005) realized on the territory of Bulgaria exceeded the threshold set in the law. As a result, the acquiring company was obliged to but didn’t notify the CPC of the planned transaction. 
With regard to Article 28 (2) of the LPC 
In accordance with Article 28 (2) the CPC may authorise a concentration which, although creating or strengthening a dominant position, aims at modernisation of production or of the economy as a whole, improvement of the market structures, attraction of investments, creation of new jobs, better satisfying of the interests of the consumers, and as a whole outweighs the negative impact on competition on the market concerned.
As of 9 December 2005 and as of the present moment Trakia Papir AD (Duropack-Trakia Papir AD) has been and is an undertaking enjoying dominant position on the relevant market. It managed to maintain its leading position throughout 2007. Despite the explicitly dominant position of the undertaking on the relevant market, no signals have been submitted to the CPC for illegal conduct exhibited by it, including for the period preceding the period covered by the present analysis and leading to the present moment. As the CPC has pointed out in many of its decisions, an infringement of the LPC is in place not in case of a dominant position but in case of an abuse of dominant position. The lack of collision with the anti monopoly legislation shall be regarded as a sufficient proof for the absence of concerns for damaging competition environment as a result of the implemented acquisitions. 
The two Austrian companies have not indicated why they didn’t notify the CPC of the planned acquisition within the envisaged deadline. But on the basis of correspondence between the CPC and the two companies which preceded the initiation of the proceedings, it could be assumed that the lack of notification of the first transaction was due to misinterpretation of the notion “acquisition of control”. To the extent to which, however, there was no logical explanation for the lack of notification of the second transaction whereby Duropack Ag acquired sole control over Duropack-Trakia Papir AD, the CPC held that the amount of the sanction for the second infringement shad to be larger. 
In setting the amount of the sanction, the fact that in the course of the proceedings the parties cooperated fully and provided the requested data and materials within the required deadlines, was taken into consideration. 
In this relation, the amount of the sanction for the first infringement has to be determined by taking into account the fees that would have been paid for the evaluation of the transaction if it had been notified to the CPC plus the minimum amount of the pecuniary sanction. The amount of the second sanction that should be imposed on Duropack AG should be larger in accordance with the provisions of the Methodology for setting the amount of pecuniary sanctions and fines under the LPC which qualifies the fact that a similar action was committed by one and the same undertaking in the past as an aggravating circumstance. 
On the basis of the above as well as on the basis of Article 55 (1) (1) of the LPC and in relation to Article 27 (4) of the LPC, in relation to 24 (1) of the LPC and Article 59 (1) of the LPC, the CPC has established that:

1. the concentration of economic activity implemented in terms of a transaction carried out on 9 December 2005 through the Bulgarian Stock Exchange whereby Duropack AG and Schneider&Schneider Rechtsanwälte OEG acquired two packages of more than 40% of the capital of Trakia Papir AD, does not infringe Article 28 of the LPC. The CPC, however, has imposed a pecuniary sanction on Duropack AG and Schneider&Schneider Rechtsanwälte OEG for non-performance of the obligation for prior notification to the CPC of the planned concentration. 
2. the concentration of economic activity implemented through the acquisition on the part of Duropack AG of 80 % of the capital of Duropack-Trakia Papir AD des not infringe Article 28 of the LPC. The CPC, however, has imposed pecuniary sanction on Duropack AG for non-performance of the obligation for prior notification to the CPC of the planned concentration. 
� At the first General Meeting of the shareholders, the name of the company is changed to Duropack-Trakia Papir AD. 


� These methodological guidelines were relevant as of the moment of implementing the first transaction – 09 December 2005.





